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P rOSkauer>> Proskauer Rose LLP Eleven Times Square New York, NY 10036-8289

Howard Z. Robbins
Member of the Firm

March 11, 2011 d212.969.3912
£212.969.2900
hrobbins@proskauer.com
www.proskauer.com

By Fax and Mail

Ms. Karen Fernbach

Acting Regional Director

National Labor Relations Board, Region 2
26 Federal Plaza, Room 3614

New York, NY 10278

Re:  National Football League Players Association
Case No. 2-CB-22939

Dear Ms. Fernbach:

On behalf of our client the National Football League, attachcd is the first amended unfair labor
practice charge against the National Football League Players Association for breach of its duty
to bargain collectively and in good faith conceming the terms of a new collective bargaining
agreement covering all NFL players.

Thank you for your assistance. Please contact me if you have any questions.

Sincerely,

sy 4

Howard Z. Robbins

HZR/1b
Enclosure

cc: Mr. Elbert F. Tellem, Assistant to the Regional Director
Jeffrey Pash, Esq.
Dennis Curran, Esq.
L. Robert Batterman, Esq.
Peter D. Conrad, Esq.
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INTERNET UNITED STATES OF AMERIC, FOHM FXEMPT U'NDERM U K c 3512
FORM NLRB-508 A A T -1
(2:08) NATIONAL LABOR RELATIONS BOARD = Do Nov WR'TED':LT"F&”‘GE
CHARGE AGAINST LABOR ORGANIZATION
First Amended ORIT9 AQENTS 2- CB—ZZQ:}& L March , 2011

INST RUCTIONS: File an original with NLRB Regional Diector far the reglon in which the afleged unfalr labor pracﬂee ooourred orle ocourrlng

1, LABOR ORGANIZATION OR ITS AGENTS AGAINST WHICH CHARGE I8 BROUGHT
b. Union Repreeentstive to contact

a. Name
National Football League Ptayers Association DeMaurice Smith, Executive Director
c. Address (Stroef, cily, state, and ZIP oode) d. Tel.No, a. Cel No.

212.758-9100
f. Fax No. 9. e-Mall

202-758-9317

h. Tha above-named qu-mha(mn)mnmhandla(ara)engaginnmunfakuhormcﬁceswlmmuwmmlngofudlon 8(b),
wmoon(n) md:gucdau) ﬁ e Nailonal Labor Relations Acl, end these unfalr fabor practices

unfeir praciices affacting convnerce within the memlm of the Act, or these unfair labor praciices ae unfalr practices afeoting commercs within the
munlnu of thie Act snd the Postsl Reorganization
2. Besis of the Chargn (aet forth a clear and concise mtamntof the facis constituting the ellaged unfair labor practices)
On or about June 3, 2009, the Naticnal Football League Players Assaciation ("NFLPA" or the "Unlon"), the recognized
collective bargaining representative of all piayers in the National Football League ("NFL® or the "League”), and the NFL
Management Council ("NFLMC"), acting an behalf of the membsr clubs of the NFL, began formal negotiations of a new
collective bargaining agreement. The cutrent agreement (the "CBA*) expires March 3, 2011.

1133 20th Street, N.W., Washington, DC 20038

During the course of the bargaining that has followed, the NFLPA consistently has failed to confer in good falth with the
NFLMC regarding wages, hours and other terms and conditions of employment of the NFL players as required by Section 8
(d) of the Natlonal Labor Relations Act (the "Act”). As shown below, the Union's conduct amounts to surface bargaining and
an anticipatory refusai to bargain.

{Continued on attachment)
3. Name of Employer 4a. Tel. No. b. Ceil No.
National Football League and its Constituent Member Clubs 212-450-2033
¢. FaxNo. d. e-Mall
212-681-7571
" 5. Location of plant invoived (Blree!, cily, state and ZIP code): 0. Empioyer reprassntative 6 contaot
Nationwide Jeffray Pash, Executive Vice
. L ) President and General Counsel
7. Type of estabilshment (faciory, mine, wholessier, efc.) 8. identify principal product or servics ‘9. Number of workers smployed-
Professional sports league . | Football _ Approx, 2,000 (players)
10. Full name of party filing charge 11a, Tel. No, b. Cell No.
National Football League 212-460-2033
¢ Pax No, d. s-Maill
11, Adarene of party Ting Chatae {street, ofv, slate and ZIP G00e.) 212-681-7571
280 Park Avenue, New York, NY 10017 '
TION Tel Fo. '
T are truw o the best of my knowledge and bellel. 21 2-450-2033
Jeffrey Pash , Cell No.

ofrarge} (Pimypenamundﬂdnwwm fany)

o,
212-681-7571

280 Park Avenue, New York, 10017 e-Mal.
Address , ey 1l
WILLFUL FALSE STATEMENTS ON THI® CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (0.8, GODE, TITLE 18, SEGTION 1001}
PRIVAGCY ACT STATEMENT

mmmmumwmmm by tha National Labor Ratations Act (NLRA), 20 U.S.C. § 151 om? Tha principal use of the informaton is to aselst the National Labor
Dot {1 fabar pracice and related procendings or fipation. The roufine ugas for ha nformalion we fully set forkh in the Federd Reglstar, 71 Fad. Reg.
ﬂ‘lﬂhluphlnhmumuponmst Disclosure of this information to the NLRB Is voluntery; hewevar, fallure to supply the (nformation wil cause

hﬂﬂ n-hm
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Attachment to First Amended Unfair Labor Practice Charge
Against National Football League Players Association
NLRB Case No. 2-CB-22939

(Continuation of Section 2 of Charge)

More specifically, since the commencement of formal negotiations, the NFLPA has
engaged in a course of conduct calculated to avoid reaching an agreement with the
NFLMC by, inter alia, (i) delaying the scheduling of bargaining sessions; (ii) failing to
respond in a timely and/or meaningful manner to the NFLMC’s contract proposals; (iii)
inducing the NFLMC to make proposals that were then categorically rejected by the
NFLPA,; (iv) insisting upon disclosure of financial data to which the NFLPA has no legal
right and then suspending negotiations unless and until such data is produced by the
NFLMC,; (v) conditioning contract proposals on the NFLMC’s agreement to a non-
mandatory subject of collective bargaining, i.e., extension of the United States District
Court’s oversight of this collective bargaining relationship via extension of the
Stipulation and Settlement Agreement in White v. NFL, an antitrust case through which
the Court has exercised jurisdiction over the terms and conditions of employment of NFL.
players’ employment in this unionized industry; and (vi) engaging in other actions
demonstrating that the Union has approached these negotiations with no intent to reach
agreement through good faith collective bargaining.

These tactics have been and are integral to -- indeed, they are in preparation for -- the
NFLPA’s announced strategy to run out the clock and, after the CBA expires on March 3,
purport to “disclaim interest” as the representative of the NFL players, a strategy utilized
by the Union in a prior negotiation and one that the NFLPA often has threatened to resort
to in this negotiation should it be deemed more advantageous to the players than the
collective bargaining process that the Union is obligated by law to follow. On the false
premise that the bargaining relationship would effectively be terminated as a result of its
sham disclaimer, the NFLPA has made plain that it will then scek (i) to enjoin, as a
supposed antitrust violation, any effort by the League/Clubs in support of their bargaining
demands to exercise their rights under federal labor law lawfully to lock out the players,
and (ii) once again to achieve a favorable agreement with the NFLMC through the threat,
commencement and subsequent settlement of antitrust litigation, rather than through the
give and take of good faith collective bargaining contemplated by the Act and enforced
by the National Labor Relations Board.

As in the past, the NFLPA’s threatened disclaimer as the representative of the players,
together with the now-familiar antitrust litigation that is expected to follow, is a ploy and
an unlawful subversion of the collective bargaining process, there being no evidence
whatsoever of any (let alone widespread) disaffection with the Union by its members. It
is both the reason for and proof of the NFLPA’s failure to approach these negotiations
with a sincere desire to reach a new agreement at the bargaining table as opposed to the
courthouse. The NFLPA'’s statements and conduct over the course of the last 20 months
plainly establish that it does not intend to engage in good faith collective bargaining with
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the NFL after the CBA expires or otherwise meet its obligations under Section 8(d) of the
Act, and that it instead will pursue its goals on behalf of the players by pretending to
disclaim interest as their Section 9(a) representative and then sue the NFL under the
antitrust laws. The Union’s strategy amounts to an unlawful anticipatory refusal to
bargain.

The Union is contriving, through its inevitable sham disclaimer, to make the NFL’s post-
expiration conduct appcar “sufficiently distant” from the collective bargaining process
that the Union’s pursuit of antitrust remedies would not significantly interfere with that
process.I The Union will not, however, genuinely be defunct or otherwise irrevocably
removed from the NFL/NFLPA collective bargaining relationship.

Basis for First Amended Charge

The CBA expires on March 11, 2011, with no new agreement in place between the
NFLMC and the NFLPA.2 Since on or about March 11, 2011, the NFLPA has continued
its unlawful course of conduct by (i) purporting to disclaim interest in the representation
of the players; and (ii) initiating antitrust litigation against the League and its member
clubs, all as anticipated and described above in the original unfair labor practice charge
filed against the NFLPA in Case No. 2-CB-22939 on February 14, 2011.

For all the foregoing reasons, the Union’s conduct violates Section 8(b)(3) of the Act.

! Brownv. NFL, 518 U.S. 231 (1996). This charge secks the Board’s detailed views—as the Supreme
Court requested in Brown—as to whether the Union’s sham disclaimer would make terms and conditions of
players’ employment sufficiently distant from the collective bargaining process that antitrust intervention
would not significantly interfere with that process.

2 On March 3, 2011, the parties agreed to a one-day extension of the original March 3 expiration date.
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1133 20th Stieet, NW » Washington, DC 20036 202.756.9100 202.756.9317

/
(Y

NFL PLAYERS

ASSOCIATION

LEGAL DEPARTMENT

March 11, 2011

VIA FACSIMILLE AND OVERNIGHT MAIL

Dennis Curran

Senior Vice President
National Football League
280 Park Avenue

New York, N.Y. 10017

Re: Renunciation of Collective Bargaining Status
Dear Dennis:

Please be advised that as of 4:00 p.m. eastern time today, the NFLPA will no longer be acting as a
collective bargaining representative for the players in the NFL (see enclosed copy of DeMaurice Smith’s
letter to Commissioner Goodell). As a result, the NFLPA will no longer be representing any players in
grievances being processed under Article IX (Non-Injury Grievances) or X (Injury Grievances) of the
2006 Collective Bargaining Agreement (CBA), or in any pending disciplinary appeals being processed
under Article XI (Commissioner Discipline) of the 2006 CBA, the NFL/ANFLPA Drug Programs, or the
NFL Personal Conduct Policy.

Players are being advised to retain their own counsel in these proceedings, and you will be
informed by the player or his counsel, hopefully in the near future, as to the person you will hereafter be
dealing with on his behalf. By copy of this letter to the Non-Injury and Injury Grievance arbitrators, |
am informing them of this development as well.

Sincerely,
/ | —

Richard A. Berthelsen
NFLPA General Counsel

cc: Adolpho Birch
Art Shell
Ted Cottrell
Ray Anderson
Jeff Pash
Injury and Non-Injury Grievance Arbitrators

WWW.NFLPLAYERS.COM
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